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Shuckburgh, 4 Y. & C. 42. An ouster 
may indeed be presumed after a very 
long holding by one tenant, no claim 
being made by the others. This was 
presumed after thirty-six years, it being 
left to the jury to presume an ouster 
more than twenty years before suit 
brought, and thus quiet the title in the 
one so long in possession : Doe v. 
Prosser, 1 Cowp. 217. So too one 
tenant in common may have an action for 
waste against the one in possession : Co. 
Litt. 200 b. So also he may have an 
action of account: Co Litt. 172 a, 186 
a, 200 ; F. N. B. 118. But an action 
of ejectment will not lie for cutting 
trees of a proper age and growth : 
Martyn v. Knowllys, 8 T. R. 145 ; 
PetersdoriPs Abr. tit. Tenants in Common. 
And even where the Statute of Limita- 
tions has run against some of the ten- 
ants, those whose rights are saved by 
disability will be let in as tenants to 
those holding adversely : McFarland's 
Adm'r. v. Stone, 17 Vt. 165, So that 
it would be difficult to drive the plaintiff 
to an action for the value of his estate, 
on the ground that the tenant in posses- 
sion had destroyed the estate by putting 
it to the use of a railway. 

The second point in the opinion seems 
sufficiently disposed of by driving the 
plaintiff to his action -under the statute 
for the value of his estate, on the ground 
that the tenant in possession had effect- 
ually and permanently deprived him of 
its use by applying it rightfully to the 
use of a railway. He could scarcely ex- 
pect to recover the enhanced value 



caused by the railway after its appro- 
priation to that use. And the argument 
of the court seems entirely satisfactory 
to show that the filling into the lake 
below the low-water mark, under statu- 
tory provisions, is, in no sense, an 
erection upon the land in question, or 
in any way creating an accession to the 
land, so as to enable the plaintiffs to 
recover damages on account of it. 

We must therefore conclude, in all 
seriousness, that the opinion presents a 
most satisfactory disposition of an ac- 
tion, making rather exorbitant demands 
under the color of law, and raising some 
rather embarrassing questions on the 
strict principles of the common law. 
We are bound to say also that we always 
rejoice to see such results reached, since 
we regard it as the duty of courts to so 
apply the law as to make it reach the 
justice of the case, if at all possible, 
without too great departure from estab- 
lished principles. We should not feel 
much surprised to find the plaintiffs 
somewhat indignant to have their ex- 
pected gains brought to so disastrous a 
fate by means of constructions, which to 
them will naturally appear more nice 
than wise. We hope they will not 
attempt to console themselves by any 
rash comparison of the decision with a 
somewhat celebrated MS. case, in the 
early practice of the distinguished se- 
nator from that state, Hon. Stephen 
Koe Bradley, with whom the eminent 
counsellor the late Jeremiah Mason 
read law. I. F. R. 



Supreme Judicial Court of Maine. 
ELLIS v. BUZZELL. 

In actions of slander, where the words charged impute crime, and the defendant 
pleads the truth in justification, he must prove the actual offence charged — that is 
he must prove the tame matters or facts that would be requisite to convict the plain- 
tiff on trial upon indictment for the crime. 

But it is not necessary to prove the facts to the exclusion of all reasonable doubt 
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as in criminal cases. It is sufficient if the defendant leaves a fair preponderance 
in the minds of the jury in his favor notwithstanding the plaintiff's evidence and 
the presumption of innocence. 

The facts appear in the opinion. 

Barrows, J. The plaintiff claims to recover damages of the 
defendant, because, he says, the defendant falsely charged him 
•with the commission of the crime of adultery. 

The defendan-t says the plaintiff ought not to recover damages, 
because the accusation was not false, but true, and he testifies 
that he saw the plaintiff in the act of adultery with a certain 
woman. The plaintiff denies this in his testimony, and produces 
the deposition of the woman, who denies it also. Hereupon he 
requests the judge to instruct the jury that the defendant, in order 
to maintain the defence, must prove the act of adultery upon him 
beyond a reasonable doubt, the same as if he was on trial for the 
commission of the crime. 

The judge refused so to instruct, and, on the contrary, instructed 
the jury that if the defendant had made out the truth of the charge 
against the plaintiff by a preponderance of testimony, it was suffi- 
cient to entitle him to a verdict ; and that proof of the truth of 
the statements made by the defendant would be a complete justifi- 
cation for uttering them. 

In suits to recover damages for what is alleged to have been 
slander, the truth of the charges made by the defendant against 
the plaintiff has always been deemed a sufficient justification, even 
though they were maliciously made. We see this in the form and 
tenor of the plea in justification which simply asserts the truth of 
the words spoken : Went. PI. vol. 3, p. 236 ; Chit. PI. vol. 3, p. 
525 ; Foss v. Hildreth, 10 Allen 76. 

Unless the charge made by the defendant against the plaintiff 
was false, as well as malicious, the plaintiff has no right to recover 
damages from him. The falsehood of the charge is a necessary 
element in the plaintiff's case. He cannot complain of any one 
for speaking of him nothing but the truth. 

The burden, however, of proving that what he has said is true, 
rests rightfully enough upon the defendant, not only because he 
holds the affirmative according to the pleadings, but because of the 
presumption of innocence. This presumption, as well as whatever 
testimony the plaintiff may offer to repel the charge, the defendant 
must be prepared to overcome by evidence. 
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But when he has done this by that measure and quantity of evi- 
dence which is ordinarily held sufficient to entitle a party upon 
whom the burden of proof rests, to a verdict in his favor in a civil 
case, shall he be required to go further, and in order to save him- 
self from being mulcted in damages for the benefit of the plaintiff, 
free the minds of the jury from every reasonable doubt of the 
plaintiff's guilt, as the state must in a criminal prosecution ? 

We see no good reason for thus confounding the distinction 
which is made by the best text-writers on evidence, between civil 
and criminal cases, with regard to the degree of assurance which 
must be given to the jury as the basis of a verdict : Greenl. on 
Ev. vol. 3, § 29 ; Roscoe's Crim. Ev. p. 15 ; Best on Presump- 
tions, § 190 ; Starkie on Ev., 1st Am. ed., Part 3, § 52, vol. 2, 
pp. 450, 451. 

It is true, that this distinction has heretofore been carried into 
civil cases and applied to suits in which it incidentally became 
necessary to determine, in order to settle the issue which the par- 
ties were litigating, whether one of the parties had committed an 
offence against the criminal law. Hence have arisen in these ac- 
tions for defamation among others, a series of decisions which, if 
juries had acted according to their tenor, would have been pro- 
ductive not unfrequently of very unjust results. 

Practically we do not consider the form of expression used in 
the instructions to juries in cases of this description as very likely 
to change the result. We do not believe, if the jury in the pres- 
ent case found themselves inclined to believe upon the whole evi- 
dence that the plaintiff was verily guilty, as the defendant had said, 
that they would have proceeded to assess damages in his favor, 
because he might have started a reasonable doubt in their minds 
whether he ought to be convicted of the crime and sent to the 
state prison, upon that evidence, even had they been so instructed. 
The practical effect of such an instruction would probably have 
been to eliminate the doubt from the minds of the jury, not to 
change the result at which they arrived. 

But we think it best to recognise what has been justly said to be 
" well understood, that a jury will not require so strong proof to 
maintain a civil action as to convict of a crime ;" and to draw the 
line between the cases where full proof beyond a reasonable doubt 
shall be required, and those where a less degree of assurance may 
serve as the basis of a verdict, where the juror instinctively places 
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it, making it to depend rather upon the results which are to follow 
the decision, than upon a philosophical analysis of the character 
of the issue. We must remember, as remarked by Roscoe ubi supra, 
that " in civil cases it is always necessary for a jury to decide the 
question at issue between the parties ; . . . however much, there- 
fore, they may be perplexed, they cannot escape from giving a ver- 
dict founded upon one view or the other of the conflicting facts be- 
fore them ; presumptions, therefore, are necessarily made upon com- 
paratively weak grounds. But, in criminal cases, there is always a 
result open to the jury which is practically looked upon as merely 
negative, namely, that which declares the accused to be not guilty." 

This is often substantially deemed equivalent only to "not 
proven," and in cases of doubt it is to this view that juries are 
taught to lean. 

A greater degree of caution in coming to a conclusion should he 
practised to guard life or liberty against the consequences of a 
mistake always painful, and possibly irreparable, than is necessary 
in civil cases, where, as above remarked, the issue must be settled 
in accordance with one view or the other, and the verdict is 
followed with positive results to one party or the other, but not of 
so serious a nature. In England there was a reason for carrying 
the distinction thus made between civil and criminal cases, into 
suits of this description, — which never existed here, — because 
there, as Lord Kenyon remarked in Cook v. Field, 3 Esp. 133, 
"where a defendant justifies words which amount to a charge of 
felony, and proves his justification, the plaintiff' may be put upon 
his trial by that verdict without the intervention of a grand jury ;" 
and so penal consequences might in some sort be said to follow the 
verdict in a civil cause. See note (a) to Wilmot v. Harmer, 8 Car. 
& P. 695, in 34 E. C. L. R. 590, and cases there cited. 

Considering the universal presumption in favor of innocence, and 
the fact that whether it is presented directly, on the criminal side, 
or arises incidentally on the civil side, it is still the same question — 
guilty or not guilty — which is to be determined, it is not at all 
strange that those English decisions should have been followed in 
this country, though the reasons that operated there were wanting. 

But we think it time to limit the application of a rule which was 
originally adopted in favorem vitas in the days of a sanguinary 
penal code, to cases arising on the criminal docket, and no longer 
to suffer it to obstruct or encumber the action of juries in civil 
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suits sounding only in damages. Nor in so doing do we deprive 
the plaintiff in an action of this sort of any substantial right. It 
is doubtless incumbent upon the defendant to "make out" (as the 
phrase was in the ruling here complained of), i. e. to satisfy the 
minds of the jtiry by a preponderance of evidence of the strict 
truth of the words he uttered. And the plaintiff is entitled to the 
full benefit of the presumption of innocence ; for as was justly 
suggested by Walton, J., in Knowles v. Scribner, 57 Maine 497 
(where we held the complainant in a bastardy process against a 
married man not bound to furnish the same amount of proof of the 
defendant's guilt, as would be necessary to convict him if he 
were on trial for adultery, in order to entitle herself to a verdict 
and contribution from the father of her bastard child), "it is more 
accurate to say that there is no preponderance unless the evidence 
is sufficient to overcome the opposing presumptions as well as the 
opposing evidence." 

If the words said to be slanderous impute to the plaintiff the 
commission of a crime, the defendant must fasten upon the plain- 
tiff all the elements of the crime, both in act and intent, and to 
do this he must furnish evidence enough to overcome, in the minds 
of the jury, the natural presumption of innocence, as well as the 
opposing testimony. But to go further, and say that this shall be 
done by such a degree and quantity of proof as shall suffice to 
remove from their minds every reasonable doubt that might be sug- 
gested, is to import into the trial of civil causes between party and 
party a rule which is appropriate only in the trial of an issue be- 
tween the state and a person charged with crime and exposed to 
penal consequences if the verdict is against him. 

The doctrine contended for by the plaintiff did not prevail in 
the courts of New Hampshire or North Carolina: Matthews v. 
Huntley, 9 N. H. 150, per Parker, C. J. ; Folsom v. Brown, 5 
Foster 122 ; Kincade v. Bradshaw, 3 Hawk. 68. 

It is worthy of remark, that, with a very few unimportant excep- 
tions, the cases in which it has been held, that to sustain a plea 
of justification the defendant in an action of slander must adduce 
such proof as would suffice for the conviction of the plaintiff upon 
an indictment, have been cases in which the words used imputed 
perjury to the plaintiff, and in most of them, the matter more 
directly under consideration, has been the propriety of regarding 
the plaintiff's testimony upon the occasion referred to, as evidence 
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in the case, to be overcome by the production of more than one 
witness to prove its falsity — the necessity of showing that his 
testimony was false in intent as well as in fact — its materiality 
or some point affecting the truth of the charge, and not the neces- 
sity of proving the commission of the crime beyond a reasonable 
doubt. 

We have no occasion to question those decisions so far as they 
enforce the necessity of proving all the elements necessary to con- 
stitute the crime charged by an amount of evidence sufficient to over- 
balance the plaintiff's side of the case. 

It may be, and probably is true, that the compendious phrase, 
" sufficient to convict the plaintiff upon an indictment," has had 
reference more frequently to the matters which it was necessary to 
establish, than to the degree of assurance upon which the jury 
should act. 

In our own case of Newbit v. iStatuck, 35 Maine 318, the con- 
sideration of the precise question here raised was studiously and 
expressly avoided. 

Exceptions overruled. 



The question decided in the foregoing 
opinion, is one of considerable import- 
ance in point of principle, as well as in 
practice. And the decision, although 
contrary to a very general impression 
among the profession in this country, is, 
we hare long been satisfied, the only 
consistent view of the law. The general 
statement in the English cases, that the 
same evidence must be adduced as would 
be necessary to convict the plaintiff 
upon an indictment for the crime, as 
found in Chalmers v. Shackell, 6 Car. 
& P. 475, and which is made the basis 
of Prof. Greenleaf's text, 2 Ev. § 426, 
has led to the conclusion, without much 
examination or reflection, we think, that 
full proof was also required, as in cri- 
minal cases. But there seems no just 
cause for making this exception to the 
general rule in civil actions. The rule 
in criminal cases seems to be one of 
policy merely, in order to save the pos- 
sibility of mistake ; since the conse- 
quences of the mistake are so serious, 



and so incurable. It seems to rest upon the 
same basis as the maxim of Lord Cork, 
that it is better that any number of guilty 
persons should escape punishment, than 
that one innocent one should suffer un- 
justly. As the consequences of a ver- 
dict in the class of cases in the principal 
case are confined to the particular action, 
there seems no reason for adopting a rule 
of such extreme caution, as is very pro- 
per in criminal cases. There follow 
none of the legal consequences of a con- 
viction for crime. It works no legal 
incapacity or disqualification. It entails 
no punishment and no legal discredit, 
and scarcely more moral discredit than 
the general repute from which the alleged 
slander might have arisen. The gen- 
eral discredit to the plaintiff of a ver- 
dict against him is scarcely more than 
of a verdict against the defendant of 
having maliciously uttered the slander 
without any just ground for believing 
the charge. 

We cannot find that this precise ques- 
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tion has ever been raised in any English 
case. The late edition of Taylor's Evi- 
dence contains no intimation of any such 
rule. Mr. Greenleaf, in his text, states 
the proposition as a mere speculation of 
his own. " And it is conceived, that he 
would be entitled to the benefit of any 
reasonable doubts of his guilt." But he 
quotes no authority directly to the point 
from any English case, which he always 
does when one in point exists. He cites 
only one English case for his whole sec- 
tion upon this point, which he expresses 
in the very terms already quoted from 
Chalmers v. Skackell. In that case the 
crime charged was forgery, and at the 
trial Tindal, Ch. J., told the jury, " If 
the defendants have proved to your satis- 
faction, that the plaintiff was guilty," 
&c. In the later case of Willmett v. 
Harner, 8 C. & P. 695, the charge wa3 
bigamy, and Lord Ch. J. Denman said 
to the jury, " I think, on the plea of 
justification, you should have the same 
strictness of proof as on a trial for 
bigamy. However that proof has been 
brought before you, as there is evidence 
of the actual marriage," thus showing 
very clearly what his lordship meant by 
" the same strictness of proof" — the 
same kind of proof — not mere cohabita- 
tion, as evidence of the marriage, but 
proof of the fact of marriage. This is no 
doubt true in the proof of all crimes in 
such cases. Perjury must be established 
by something more than the testimony 
of one witness, in order to produce a 
preponderance against the plaintiff's evi- 
dence : Hicks v. Rising, 24 111. 566. In 
Fero v. Busco, 4 N. Y. 162, Bronson, 
C. J., said, ''The justification must be 
as broad as the charge" and of the same 
identical offence. That is, half proof or 
proof of something else, will not avail. 
The learned judge here rouses himself to 
such a pitch of righteous indignation 
against slanderers, as to declare that an 
attempt to justify, in court, by proof, of 
the truth and failure, must be regarded 
as an aggravation of the slander ; and 



some other judges have taken the same 
high ground. But no such rule is now 
maintainable : Rayner v. Kinney, 14 
Ohio N. S. 283. 

Mr. Townshend, in his late work on 
Slander, lays down the rule, in proving 
a justification, alleging crime against 
plaintiff. " That the same degree of 
evidence" * * is required " as would 
be necessary to convict plaintiff." But 
he adds, "At least the defendant must 
prove the crime to the satisfaction of the 
jury," citing Knight v. Foster, 39 N. H. 
576. And this learned writer cites, as 
requiring fall proof, " beyond reasona- 
ble doubt:" Shortly v. Miller, 1 Smith 
395, and Tull v. David, 27 Ind. .377. 
And some other cases in that state re- 
quire proof of the crime, beyond reason- 
able doubt. There are other American 
cases which seem to require this : Foun- 
tain v. West, 23 Iowa 9. But most of 
them do not embrace the very point. 
There is an early case in Vermont : Tor- 
rey y. Field, 10 Vt. 353, where the point 
of pleading the truth in justification and 
the degree of strictness required, is ex- 
tensively discussed, both by counsel and 
court, which will apply equally to the 
strictness of proof. It is there said, "If 
defendant justify, by pleading the truth, 
he must plead the truth of the very 
charge ; and it is not sufficient to plead 
one of a similar character, although of 
the same, or even greater enormity." 
The cases are very numerous in this 
country, bearing upon the question de- 
cided in the principal case, and we can- 
not claim to have carefully examined 
them all ; this is more than could fairly 
be expected of any one, who has any 
other claims upon his time. But we are 
satisfied no other rule of evidence has 
ever been required in the English prac- 
tice, than the one declared in the prin- 
cipal case. And we trust the time is 
near, when the American courts will 
enforce the same reasonable and just 
view. I. F. R. 



